Top of Form

DECISION No 2310 OF 07.03.2007 ON ADMINISTRATIVE CASE No 1876/2007 OF THE SUPREME ADMINISTRATIVE COURT, SECOND COLLEGE



Article 127, paragraph 9 of the Law on Territory Planning


The Supreme Administrative Court of the Republic of Bulgaria, Second College, at its closed session on the fifth of March year 2007, composed of:

CHAIRMAN:

DIMA YORDANOVA

MEMBERS:

GEORGY АNGELOV

GALINA SOLAKOVA 

with Secretary and with the participation of the Public Prosecutor heard the report delivered by Judge GALINA SOLAKOVA on administrative case No 1876/2007  

The proceedings are conducted by the order and procedure of Article 213 and the following of the Civil Procedure Code (CPC) in connection with Article 45 of the Administrative Procedure Act (abrogated)
The proceedings are initiated upon filing of a private complaint of the Ecological Association “Za Zemyata” filed by the attorney and procedural representative attorney-at-law Kodjabashev against Decision dated 18.12.2006 on administrative case No 972 /2006 as per the inventory list of the Blagoevgrad District Court. The complainants assert in the private complaint that the appealed Decision is unrightful because it is contradicting the material law – Article 131 of the Law on Territory Planning, and they request that it be cancelled and the lawsuit be sent back for continuation of the proceedings and passing of judgment on the merits. 

No objection as per the order and time term under Article 215 of the CPC was filed by the respondent under the private complaint.

The Supreme Administrative Court – Second College, considering that the private complaint was lodged in the due term as per Article 214, paragraph 1 of the CPC and by a lawful party, finds that it is procedurally admissible but upon consideration on the merits it is groundless:

With the appealed Protocol Decision from the court’s sitting held on 18 December 2006 the District Court suspended the proceedings on the case initiated upon the private complaint of the Ecological Association “Za Zemyata” which requested the cancellation of Decision  No 428/21.03.2005 of the Bansko Regional Council by the virtue of which on the grounds of Article 127, paragraph 5 in connection with Article 10, paragraph 2 of the Law on Territory Planning was approved the updated General Development Plan of “Ski Zone Center Bansko” with the exception of the sector “Yujno Plato”. With a view to determining this juridical result the Court has accepted that the complainant does not fall into the circle of interested stakeholders as per Article 131, paragraphs 1 and 2 of the Law on Territory Planning these being the persons actively legitimized to appeal the Plan, as the complainant is not owner, respectively holder of limited real right to a property within the scope of the issue in question.  

The appealed Decision is rightful and compliant with the law as a final result on account of the following set of motives:

As seen from the copy-excerpt of the appealed Decision No 428/21.03.2005 of the Bansko Municipal Council attached to the administrative correspondence file, with this Decision, on the grounds of Article 127, paragraph 5 in connection with Article 10, paragraph 2 of the Law on Territory Planning, was approved the updated General Development Plan of the “Ski Zone Center Bansko”, that is to say, it had a bearing on the General Development Plan and not on the Detailed Development Plan an eventual appeal of which would be subjected to the application of the disposition of Article 131 of the Law on Territory Planning. According to paragraph 9 of Article 127 of the Law on Territory Planning (the edited wording after the amendment adopted with State Gazette, issue 103/2005), the Order of Approval of a General Development for populated areas of national importance is final and is not subject to procedure of appeal. Unquestionably, the pointed out legal norm is of procedural character which leads to inadmissibility of the complaint of the Ecological Association “Za Zemyata” as lodged against an administrative act which is not subject to judicial supervision (explicitly excluded with a special law). Since the Order is not subject to appeal the Court’s pronouncing on its validity is also inadmissible – on the relevant invalidity grounds. Consequently, the complaint of the Ecological Association “Za Zemyata” requesting the Court to pronounce invalidity of Decision No 428/21.03.2005 of the Bansko Municipal Council was inadmissible on these same grounds, in the train of which follows also the inadmissibility of the court proceedings initiated upon the complaint and hence these latter were rightfully suspended. 
On account of the set forth considerations and on the grounds of Article 217 of the Civil Procedure Code in connection with Article 11 of the Law on the Supreme Administrative Court (abrogated), the Supreme Administrative Court, Second College 

DETERMINED AS FOLLOWS:

LEAVES IN FORCE the Decision dated 18.12.2006 on administrative case No 972/2006 as per the inventory list of the Blagoevgrad District Court.

THE DECISION is not subject to appeal.
